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Public Law 95-234
95th Congress

An Act
To anend tile Communications Act of 19:34 to provide for the regulntion of Feb. 21. i978

utility pole attachmluents. IH.R. 74421

lIe it enactcd by the Senate and House of Representatives of the
United lStrates of Amcrica in Con grcs& assenib7cd. 'lhat this Act may Communications
be c(ited as the "'Communications Act Amendments of 1978". Act Amer.Jmen s

Su:c. 2. Section 503(b) of the Comminications Act of 1934 (47 of 1978-
1-.S.('. 503(b)) is amended to read as follows: 47 USC 609 note.

"(1) Any pelrson who is deter ined by the Commission, in accord-
aIn(e with paragralph (3) or (4) of this subsection. to have-

"(A) willfully or repeatedly failed to comply substantially
with the t-m;s and contlitions of anv license. permit. certificate,
or other instrument or authorization issued b.v the Commission:

"(1B) willfullv or repeat(dlv failed to eomni;y with any of the
provisions of this Act or of any rule. reulation, or orderl issuted
blv the Commission under this Act or under any treatv. c:f ven-
tion. or other agreement to which the United States is a pailty and
which is binding upon the United States;

'"(() violated any provision of section 317(c) or 509(a) of thisi
Act: or 47 USC 317.,

"(1)) violated any provision of section 1304, 1343, or 140G- of 509.
title, 1. -nited States Code:

sh:lll lhe liable to the United States for a forfeiture penalty. A for- Forfeiture
feitl tre penalty nnder this subsection shall be in addition to any other penalties.
lien:lt I provicled for by this Act; except that this subsection sl); !o1 1ot
:,plyv to anv conduct which is sulject to forfeiture under title II, part
II o I 1 of title III, or section .507 of this Act. 47 USC 201

( ') Tlhe amount of any forfeiture penalty determined under. this 351. 81, 507.
Stli(scifon slhall not exceed $2.000 for each violation. E--:ih day of a Violations.
,co sn ilning vil::tin shall e-'n'Ltitute a separate offense. liut tll total
forfeiture peInalty which may be imposed under this subsection, for
acts or omissions described in paragrnaphl (1) of this subsection and
set forth in the notice or the notice of apparent liability issued under
t his subsection. shall not exceed---

"(A) $20.000, if the vi:iator is (i) a common carrier subect
to the pro;isions of this Act, (ii) a broadcast station 5icenslee
or permittee. or (iii) a cable television operator: or

"(I) $5.000, in. any case not covered by subpar. raph (A).
I'lle an:"mt of sluch forlfciti-o. penalty shall be asses:-ed by t'e Penalth
C'olmiSs . ., s t!'.i-. e ;:. ;tn 'iotice. In ieteir.in ing ssessntColl-intis-i assessment.
amnoulnt of suli ah forfeit ; pe ;altI' , :e ;.ommission or its designee
shtall take into account the natulre, circumstances, extent, and gravity
of tile prohibited acts committed and, with respect to the violator, the
degrmee of culpability. annv history of prior offenses, ability to pay,
and scllh cel ler matters as justiee may require.

"(3) (A) At the discretion of the Commission. a forfeiture penalty Penalty
mav be determined against a person under this subsection after notice determ.nations.
and(i an opportunity for a hearing before the Commission or an admin- notce nd
istrative law judge thereof in accordance with section 554 of title 5,
United States Code. Any person against whom a forfeiture penalty
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47 USC 301.

is dct(teminoed Iundelr t Iis pa ffi'ra ph may ol, a ill reaciR icr(' o pr' cw:-
ant to section 402(:,).

"(13) If any personl fails to pay a:n a? ?.-.-'rc! ora -.a f-fiti,
penalty determined lnler ;llllparagraph (A ) of titis I':':'a~':;}! n. it
it ]as become a final aind unllaleallh o1crder 0:' a irh' : roli. t
court. has entered final jlldilent in f'avor of tt, ('!'.mili:-ion. t}.
C('omnission sitall refer tile matter to thef Attow;v ' (: .,_;'al of tI1:.
United States, who shall recover llie aomllotlD .'.-th. il , ?lV T:.1

printe district. court of tile United States. IIn suchl :,a, !.i:. th!:' \-a !i:,
an(l approl)riateness of the final order imposinl. tl;e ,;iri p::Ii
shall not be subject to review.

"(4) Except as provided in palagrazral ('-) of thlii sfhscctilm ,:
forfeiture penalty shall be imposed under thlis siuLc:. . anaFiitst :at: .

person unless an(l lintil-
"(A) tile Commission issues a notice of appa,-,:r!, li:.ii. i,

w\rIiting, witl respect to suich persn!i;
"(B) such notice has been receive l, , Sby 5iT I -'n. or url:,

the Commission lhas sent such notice to '11' i'sl; ;lnn\'il; atl!:::
of such perlson, by regisitere(i olr cert'itfilvl Illtil: :tl1(

'(C) sucih person is ran:llt ed an oppoltuiniiy t o ,"nl:'. in ' itr:-.
within such reasonable period of ltine as I!te ('m.:!ti;i -(! ,.-.
scribes )by rule or regulaiion, vwhyi rno -st: forfvitu:! iat .;';:-
should be imposed.

Such a notice shall (i) identify each speeiiic 1prmo-ioll. t:ri':. ; '.id
condition of any Act, rule, regulation. order. trea!v. convet ntion . or:
other alrceement. license, permit, certitiicate. inltr:;merit, or naIti:::i-
zation which such person apparently violated or vwith which suci!
person applarently ftailed( to comply: (ii) set forti th!e nat:rce of tl,.,
act or omisiion char;l'ed against such prrsonl and !(:' fa't- ul:n V'i!.c!:
such clharge is based: and (iii) statoe the date on W'.licl s:'ch! conduct
ccurre(ll'd. Any forfeiture 'penaltv determinled ull0r !i.; paru::;-!1a:
shah be recoveraliie pursuanlt to section ft{l (a) of tlhis Act.

(;i) No forfeiture liahilitv shall le (Ietermlind 1 luid"'r this s?..-
section against any person, if suchl persolln los not hliitl l ii e;l:. I)t'-
nit. certificate. or other nutliorizltion issi(dl iv teI ' ('oilil;->:i:.
unless. prior to tlhe notice required by ilparagraph (3) of thi,. s;',.:.-
tion or tlhe notice of apparent lial,ilitl requililed Iv pi la:gl'.: l -i c:
t!lis suil-section. S:'"- person (A.) is seent :! citattilon of t!,' v{:;;,':l'i;!l
chlarged: (B) is given a reasolnalel opl,' inor llt 'l!-' :; T}.i'r,';:! l( "-
viev with anl ofli(ial of the (o-llllllisio(ll. al ii(' tieldt (,!.:'.; o tie ('C, !;-
i'ii4on A wL, chi iS lv;'-,cst to S'I 

1 er -l) fi:,e. , :0'V t- ': . 'ai

( C subse; *e 'y . liti; (i(,oI .o't of tihe tvi. :. -:'vived' ill :l.'':
citation. T'he proeiions of tiis parilgraph sliall not.. '.pI!v } lowel :',
if tile person involved is engagingll" ill actiitie. folr whiii,' a li!en'.
permit, certificate, or other uit lolrizatioll is requililrd. W'iellever tl:e
requlirements of this paragraph) are satistied w\itl r :',c(t t;l a i:r-
ticular person. such perso'n shall not b'e clltitled to rel(i'0 ve ::(!L -I

tionall citation of thle violation charged, wlithl respet to any ('iOllh:ct
of the type described in tile citation sent under thlis pIreal'alut:.

"(6) No forfeiture penlahiy shall bo: determllined or illposd against
any pelrson under this subsection if-

"(A) such person holds a broadcast station license issued ud:ll'r
title III of this AcAt and if tlhe violation charged oceciImred-

"(i) more than 1 year prior to the date of issu!ance of the
required notice ol notice of apparent liability; or

(ii) plrior to the date of coimmencement of the cii.'l llt terlml
of suhel license,
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, I;i ;i i (cr 1 i-; (: rlcier '-o Itlor' :,a st:.'l i \iolit on occ llIrred w nitlin ';
, :Ji:-; pr ior, t It lit Iat (I f iso.il:t?,c of such r(eqluire -d oti, c: or

"(1;) 1-l'h rilso(il l(i- rot ]old a Ibroadc:lst tattion li(.enlse
ii:;l(l utl;i'ct tile III of this Act. andl if the violation chal rced
o(..rr ld nIlmore tIhan I ye:ir Irior the dlwate of issianlic of the

',qto il'e(l hlotic e olr lof ice of appjarenlit liahilit v.".
r:te. :. (a) 'Il(he first s.:nternee of section 5044(ti) of the Counrunic:-

tifts Ac t ofi I!:;I (-17 1 .S.(C. 50-1(a) ) is amended by inserting inimie(ldi-
a:1t ti air 'lrl 'ecovVeralle the following: ', exccpt. aIs ot1lerisce
liro''iil \witl reslewct to a forfeiture p)enalty determined under sec-
t I,:l 5t:;i(b) (:;) of this Act,".

(I) .¢ecri.on 50t1i) of such Act is anendedl (1) by strikingll out
'pi :lll I 'nd I11 I of title III and section 50`3(1b), sectioln ,07 . and sec-
icn l51 )0" andt inlsetllilng ill lieu thereof "title 11. parts 11 and 1II of

tilit 1 11. and :.crfions '50(:;(b) and 507": and (2) by strikinr out "
upon :alplicatiom tlhelefor.''.
St:(. I. Section 510 of the Conillin nications IA.:t of 1.034 (47 U.S.C.

.,10) is IrlIalilcd in its entiirety .
;: ..,. (Sec;ion 2)(I) of th (Communricatiions Act of 1934 (47 U.S.C.

1; ;(1L) ) is :lln(ded iv stirikin- tihe word '"Subject" and ilrsc'tin in
ltit tl1irotf the follo;vilng "ixcelp)t as provided in sectionll -22-l and
shic,( ".

Si:?,. (;. 'jitle 11 of the Communications Act of 1934 is amended by
:!dd uinr :it tI e c(nd tlhereof the following nelw section:

47 UISC 301.

47 USC 503.

47 USC' 351.
381. 503, 507,
510.
47 USC 201,
351. 381, 503.
507.
Repea!.

Infra.

47 USC 224.

"'l::(;It'..\rioti s o)F I'OIT: ATTM'.:.[If:EXTS

"S,:.'.:. : 1. (:a) As used in this section: Definitions.
"it 'Flit tIl mi ' lltiitV' I, rals an;y person whose rateF or chargecs

::i( Ir(v l:;itdi l I. 1 ((iFeral (;overniment or a State and whoi owns or
(,nt :l,) Ittlks. Ill(ets. condnuits, or rights-of-way used, in whole or in
::'!f. i'u wiilre colmmuinication. Such term does not include anyl rail-
:i:nl. :li V li'l':vo!' who iS cooerativelv or anized o ized, r any prson ownedIx i i, 'Icd:,ira ( ,overnilenit or any State.

"'2) 'Ile te rnl 'Federal Government' means the Government of the
'nitedd Stll as ol arly ageincy or inlstrunmentality thereof.

'(;;) I 'iJ te Il(n 'S;tate' nieans anyv State. territory, or possession of
tih I-nlite(d St:ats,. the District of Columbia, or any political subdivi-
sitiO, ae . o(.. illstrulllIentality thllereof.

- p-; attach ent'il rean an)ole- attachmeans an attac nt by a cable
tvl\iiS .; SioN! ssl; to a, pol. , duct, conduit, or right-of-way wlnced or
controlle( l1v a 't ilit V.

(i,!) t i ) .i;,,ibjt to the provisions of subsection (c) of ilhis section, EnL;L: < :ien:.
Ith ('otitmirision siall rezula:te tihe rates, terms, and rn,'K;'io, s for
itol, attlachmnoeuIr to provide thait such rates, r.:-, a;: ':-::.! ; .. e
j.l-t I, (1 reist:.al)le, and shall adopt procedures necessay a:nd a, pro-
!:ri:nte to leat nl:ld resolve complaints concerning suich rates. terms,

ianld conditionll. 'For' I)uiPoses of enforcing any determinations result-
illh' flrom (o)li)laiit procedulres establishld pursuant to this subsection.
;i(' (Comiission shall take such action as it deems appropriate and
,etosral:y. illcludinF issuinr cease and desist orders, as authorized lv
k,'tioll ,12(bL) of title IIi of the Communications Act of 1934. as

ametldeld. 47 USC 312.
"(2) Within 1,S days from the date of enactment of this section tIhe Regulations.

Comjiistion slnl pires.crie by rule reg-:lations to carry out the provi-
sioils of tlit section.
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Pre-emption of "(c) (1) Nothing in this section shall be construed to apply to, or
States. to give the Commission jurisdiction with respect to rates, terms, and

conditions for pole attachments in any case where such matters are
regulated by a State.

State regulation, '(2) Each State which regulates the rates, terms, and conditions
certification. for pole attachments shall certify to the Commission that-

"(A) it regulates such rates, terms, and conditions; and
"(B) in so regulating such rates, terms, and conditions, the

State has the authority to consider and does consider the interests
of the subscribers of cable television services, as well as the inter-
ests of the consumers of the utility services.

Just and "(d) (1) For purposes of subsection (b) of this section, a rate is
reasonable rates. just and reasonable if it assures a utility the recovery of not less than

the additional costs of providing pole attachments, nor more than an
amount determined by multiplying the percentage of the total usable
space, or the percentage of the total duct or conduit capacity, which
is occupied by the pole attachment by the sum of the operating
expenses and actual capital costs of the utility attributable to the entire
pole, duct, conduit, or right-of-way.

"Usable space." "(2) As used in this subsection, the term 'usable space' means the
space above the minimum grade level which can be used for the attach-
ment of wires, cables, and associated equipment.

Expiration date. "(e) Upon the expiration of the 5-year period that begins on the
date of enactment of this Act the provisions of subsection (d) of this
section shall cease to have any effect.".

Effective date. SEC. 7. The amendments made by this Act shall take effect on the
47 USC 152 note. thirtieth day after the date of enactment of this Act; except that the

provisions of sections .503(b) and 510 of the Communications Act of
Araie,p. 35. 1934, as in effect on such date of enactment, shall continue to constitute
47 USC 510. the applicable law with the respect to any act or omission which

occurs prior to such thirtieth day.

Approved February 21, 1978.
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